





socin ne es: 


BAR BULLETIN 


brary 


BADEISHED ‘BY THE LOS ANGELES BAR ASSOCIATION 








sry 


LEADING ARTICLES 





Bar Placement Bureau - - - - - 
“Ham and Eggs” Analysed - - - - 
Interesting Law Problem - - - - - 


Courts, Counsel and Clerks 


Uniform Rules in Federal Procedure - 





Vol. 15 OCTOBER, 1939 No. 2 











In Preparation... Ready Soon! 





i 





1935 


SUPPLEMENT TO 


DEERING'S 
CALIFORNIA CODES 
AND GENERAL 

LAWS 









This supplement will maintain the lowing new codes, prepared by the 
high standard set by the 1937 edition Code Commission and approved by 
and will bring the Codes and Gen- the 1939 Legislature: 

eral Laws up to date, with the new 


laws, amendments, additions, and * Elections Code * 
repeals, all fully indexed. x Health and Safety Code + 
Also a “Three Star” volume will be Public Resources Code 


published soon, containing the fol- 4% Revenue and Taxation Code % 


BANCROFT-WHITNEY COMPANY 


200 McALLISTER STREET ; 230 WEST FIRST STREET 
SAN FRANCISCO LOS ANGELES 


Publishers 











Official | 


—— 
—— 


VOL. 


—— 
— 


ALLEN 
HERBER 
j. C. Mi 


EMI 
TO | 


O' 
empl 
Ashb 
man 

if 
comn 
of Ja 
mitte 
Inter 
ment 
for S 
Stanl 
portu 
laneo 
of E 
the f 


mear 
also 
and | 


Calif 
eligit 
Regi: 
Row. 
eithe 
for p 




















BAR BULLETIN 


Oficial Monthly Publication of Los Angeles Bar Association. Entered as second-class matter May 5, 1938, 
at the Postoffice at Los Angeles, California, under Act of March 3, 1879. 
Subscription Price $1.00 a Year; 10c a Copy 














VOL. 15 OCTOBER, 1939 No. 2 


— 








OFFICERS 


ALLEN W. ASHBURN, President GEORGE M. BRESLIN, Secretary 
HERBERT FRESTON, Senior Vice-President EWELL D. MOORE, Treasurer 
j. C. MACFARLAND, Junior Vice-President J. L. ELKINS, Executive Secrefary 


Secretary’s Office: 1126 Rowan Blidg., Los Angeles. Telephone TUcker 8118 


BULLETIN BUSINESS OFFICE BULLETIN EDITORIAL OFFICE 
241 EAST FOURTH STREET 1124 Rowan Building 
TRinity 5206 TUcker 8118 








EMPLOYMENT OPPORTUNITIES FOR LAWYERS 
TO BE AIDED BY BAR ASSOCIATION 


PENING of a Placement Bureau by the Los Angeles Bar Association 

and the commencement of vigorous efforts to discover and exploit 
employment opportunities for lawyers, has been announced by Allen W. 
Ashburn, President of the Association, and William Thomas Davis, Chair- 
man of the Junior Barristers. 


Establishment of the bureau has resulted from the joint effort of four 
committees of the Junior Barristers under the co-ordinating chairmanship 
oi James C. Ingebretsen. Chairmen of the several Junior Barristers com- 
mittees are, Hilton H. McCabe, Committee in Charge of Registering and 
Interviewing Applicants; Prentiss H. Moore, Committee to Survey Employ- 
ment Opportunities in Governmental Agencies; George B. Gose, Committee 
for Solicitation and Survey of Employment Opportunities in Law Offices; 
Stanley Jewell, Committee for Solicitation and Survey of Employment Op- 
portunities in Banks, Insurance, Title and Escrow Companies, and Miscel- 
laneous Organizations. A Senior Bar Committee under the chairmanship 
of Edward D. Lyman has advised and counselled in the development of 
the program. 


The Placement Bureau is designed to furnish a convenient and practical 
means of assisting not only those lawyers who are seeking employment but 
aiso those law offices and agencies that may be in need of legal assistance 
and legally trained employees. 


No fee will be charged for registration and all members of the Bar of 
California, whether members of the Los Angeles Bar Association or not, are 
eligible to register or to use the bureau to secure employees without charge. 
Registration forms are now available at the offices of the Association, 1124 
Rowan Building. All members of the Bar who are interested in securing 
either permanent or temporary employment or office arrangements in return 
for part time services are urged to secure application forms and an interview 
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appointment at once. A limited number of registrations will be accepted 
from those who have completed law school training but have not yet passed 
the bar. 


Those lawyers or others who need legal help or are interested in furnish- 
ing office space plus a small salary, or no salary at all, in return for part 
time assistance, or who need temporary or part time help in handling field 
investigations, unexpected briefing problems or other overflow work, are 
requested to use the services of the bureau. The telephone number is 
TUcker 8118. 


In connection with the establishment and operation of the Placement 
Bureau, several extensive surveys are to be carried on by the Junior Bar- 
risters Committees in charge of the work in an effort to discover and exploit 
new employment opportunities for lawyers. <A preliminary survey com- 
pleted by the Governmental Agencies Committee indicates the presence of 
a field of opportunity in government service for the young man with legal 
training which has largely developed within the past few years. The results 
of this survey and those undertaken by the other committees will be an- 
nounced in later issues of THE BULLETIN. 





1940 ROSS ESSAY CONTEST 
CONDUCTED BY A. B. A. 
INFORMATION FOR CONTESTANTS 


Subject to be discussed: 
“To What Extent May Courts Under the Rule Making Power Prescribe 
Rules of Evidence ?” 


Time when essay must be submitted: 
On or before February 15, 1940. 


Amount of Prize: 

Three thousand dollars. 
Eligibility: 

Contest will be open to all members of the Association in good standing, 
except previous winners, members of the Board of Governors, officers, and 
employees of the Association. 


No essay will be accepted unless prepared for this contest and not previously 
published. Each entryman will be required to assign to the Association all right, 
title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to six thousand words, including quoted matter 
and citations in the text. Footnotes or notes following the essay will not be 
included in the computation of the number of words, but excessive documentation 
in notes may be penalized by the judges of the contest. Clearness and brevity 
of expression and the absence of iteration or undue prolixity will be taken 
into favorable consideration. 


Anyone wishing to enter the contest shall communicate promptly with the 
Executive Secretary, American Bar Association, 1140 North Dearborn Street, 


Chicago, Illinois, who will furnish further information and instructions. 
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A GOVERNMENT OF MEN OR A 
GOVERNMENT OF LAWS 


HE proposed constitutional amendment known as the “Ham and Eggs” 

proposition contains many provisions which, if approved by the electorate 
of this State at the special election on November 7th, will introduce into our 
state government some far-reaching and untried innovations in the form of 
offices and commissions which appear to be endowed with even more authority 
than those with which the public generally, and the legal profession in particu- 
lar, have had to deal in recent years. 


We have long been familiar with fact-finding bodies such as the Interstate 
Commerce Commission and State bodies having to do with the regulation and 
control of railroads and utilities. Although the findings of such Commissions 
have generally been held to be conclusive and binding upon the courts, the fact 
that an injured party may appeal to the courts when he has been injured by 
an abuse of discretion on the part of the Commission concerned, has proved 
to be adequate protection of private rights. We have become used to govern- 
ment by bureaus and commissions having extensive administrative authority and 
limited legislative and judicial powers. Witness the above-mentioned types 
of commissions, together with the National Labor Relations Board, Security 
and Exchange Commission, State Industrial Accident Commission, and the 
various commissions governing the several departments of our own city govern- 
ment. 


Let us now examine the form of administration provided by the proposed 
amendment, having in mind the extent of the powers granted by the Act com- 
pared to those vested in existing bodies, and the safeguards now provided com- 
pared with those to which we may turn to adequately protect the public from 
unlawful action by the officers and tribunals sought to be created. 


The Act provides that “The State Retirement Life Payments Adminis- 
trator” shall be one of the two persons named in the Act to hold office until 
the next general election in 1944, thereby doing away with the benefits of the 
Direct Primary. Under Section 37 of the Act, this officer is subject to the 
recall provisions of the State Constitution relating to elective officers, but Section 
38 provides that in the event of the “resignation or death or removal from 
office” of the Administrator, the Chief Deputy Administrator, who is appointed 
by the Administrator, “automatically” becomes Administrator. If an Adminis- 
trator is removed from office by a recall, his Chief Deputy, who succeeds to 
his office, could appoint the recalled Administrator as his Chief Deputy and 
then resign in favor of the former Administrator, thus completing the circle and 
nullifying the will of the people expressed at the recall election. Is this the 
protection from a misuse of a public office which prudence and sound judgment 
can approve ? 


THE BANK. 


It is provided that the Bank sought to be created by the Act is to be 
governed by a Board of Seven Directors, of which the Administrator is the 
Chairman, who with three of his appointees constitute a majority of the Board. 
It is contemplated by the Act that the stock of the Bank will be privately 
owned and that the stock has voting rights, but there is not a word in the Act 
which specifically or by implication give the stockholders a single matter upon 
which they are entitled to vote. 
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Section 15 (5) provides that the gross income tax provision of the Aet 
shall be administered by a “Tax Commission” of three persons, the first members 
of which are to be appointed by the Governor from a list of six persons sub- 
mitted by the Admunistrator. 


A “State Board of Economics” is to be created by the provision of Section 
43 of the Act, which Board is to be headed by this same Administrator. 


Under Section 4 (5), he is “charged with the full power and authority and 
the command of the people of the State to carry out, supervise and administer 
the spirit and the intent of this article . . .” Under Section 30, he “shall 
appoint said . . . Bank . . . as Retirement Life Payments Agent 
under his direction and supervision, and to serve the public in harmony with 
the intent and provisions of this article’ in connection with the distribution 
of warrants and sale of warrant redemption stamps 


Does such general language, as that above quoted, grant the Administrator 
powers other than those specifically granted and necessarily implied? For 
example, the proponents of the measure claim he has authority to establish a 
“Warrant Conversion Fund” for the purpose of exchanging warrants for cash 
when requested by the warrant holder, if such warrants have been in “circulation” 
thirty days and are stamped one week in advance, although the Act provides that 
warrants may be “redeemed” when fully stamped, and that public treasurers may 
“exchange” warrants for cash when cash is needed “to meet obligations of interest 
and principal on public bonds,’ and nowhere else refers to a “conversion” of 
warrants prior to maturity or otherwise. Also, the proponents propose to divert 
the proceeds from the gross income tax and sale of redemption stamps to this 
“Warrant Conversion Fund,” although the Act specifically sets forth the uses to 
which these moneys may be put. There is no language which specifically author- 
izes such use of these receipts, and such use cannot be implied, for purposes for 
which public funds may be used must be stated in clear and unambiguous lan- 
guage. 


TAX COMMISSION 


Section 15 (5) provides that the “Tax Commission shall have the power to 
make rules and regulations to carry out the provisions of said gross income tax 
levy and to collect the tax thereunder. Rules and regulations made by the Com- 
mission shall have the force and effect of law and carry such penalties as said 
Commission deems necessary, * * *” and “shall be enforceable by the police 
power of the State under the direction of the Commission.” The Act does not 
define “gross income” or state where, when, or how the tax will be collected. 
Does not the above language grant to the Commission administrative, legislative 
and judicial powers far exceeding, in scope and extent, powers now vested in 
existing commissions ? 


In the operation of the Bank, Section 17 (4) states, “The Board of Directors 
shall, from time to time, adopt such rules and regulations for the conduct and 
management of said bank as shall not be inconsistent with the intent and purposes 
of the provisions of this article.” Here again, we find the “intent” of the Article 
as a measure of the extent of power. 


The Act requires the Administrator to post a $50,000 bond within fifteen 
days after his employment. His deputies, Bank Directors and employees, shall 
furnish “good and sufficient indemnity bonds.” These bonds are the security of 
the public against the misuse of twenty million dollars from the sale of bonds, 
fifty million dollars from the sale of Bank stock, five hundred ten million dollars 
claimed annual gross income tax receipts, seven hundred fifty million dollars to 
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one billion five hundred million dollars annual proceeds from the sale of warrant 
redemption stamps, and seven hundred thousand dollars for initial expenses paid 
to the Administrator by the State Treasurer, (above amounts based upon assump- 
tion that all bonds, stocks, and stamps will be sold). Assuming that the Act is 
otherwise thoroughly sound, does it provide adequate safeguards for such public 
funds in the hands of any public officer? 


Furthermore, Section 37 provides that “No injunction or writ of mandate or 
other legal or equitable process shall ever issue to interfere with the administra- 
tion of this article or prevent or enjoin any provision of this article from going 
into effect.” 

In view of the broad general powers granted by the Act, as outlined above, 
does the section last quoted serve to prevent a judicial consideration of the Act 
by the State Courts in a proceeding seeking to restrain (a) the administration of 
all or any part of the Act on the ground that it violates the Federal Constitution ; 
or, (b) the Administrator from exceeding the powers conferred upon him by the 
Act? There is also a serious question whether or not this section would not also 
oust the Federal Courts of Jurisdiction in certain cases. 


Inasmuch as the Administrator, Tax Commission, and Board of Directors of 
the Bank, apparently may compel compliance with the Act through the Courts, 
does the denial of judicial protection to those seeking to restrain the Administra- 
tion of an unconstitutional portion of the Act or to restrain an unlawful act of one 
of the officers or commissions involved, constitute a violation of the equal protec- 
tion or due process clauses of the Federal Constitution? 


Time and space do not permit extensive argument or citation of authority to 
properly present the possible answers to the above questions, but they are entitled 
to serious consideration by the members of the Legal Profession, both as voters 
and as attorneys. 


There are many other points of law involved, the most noteworthy of which 
is that dealing with the question of whether or not the warrants constitute a bill 
of credit within the meaning of Article I, Section 10 of the Federal Constitution 
prohibiting any state from emitting bills of credit. The line of United States 
Supreme Court cases discussing this point beginning with Craig v. Missouri, (4 
Pet. 408, 29 U. S. 249), have already received consideration by many thoughtful 
attorneys. 


The proposed amendment is so long, and the legal points involved are so 
numerous and complex, that it is the duty of all attorneys to make themselves 
familiar with the Act and its legal effect, if approved by the voters, so that they 
may acquaint themselves and their clients with the measure upon which we will 
be called to vote on November 7th. 


A study of the measure and consideration of its far reaching results can only 
lead to the conclusion that the measure is not only economically unsound and 
inevitably disastrous to our public and private finances, but also offers opportunity 
to the persons holding the offices, provided by the Act, to exploit and misuse 
financial and political powers that experience has taught should never be lodged 
in one man or small group of men if the best interest of the public are to be 
served. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC, 
REQUIRED BY THE ACTS OF CONGRESS OF AUGUST 24, 1912, AND 


MARCH 3, 1933. 


Of Bar Bulletin, published monthly at Los Angeles, 
State of California, for October, 1939. 
State of California, County of Los Angeles—ss. 


Before me, a notary public in and for the State 
and county aforesaid, personally appeared Chester 
Brown Loomis, Jr., who, having been duly sworn 
according to law, deposes and says that he is the 
business manager of the Bar Bulletin, and that 
the following is, to the best of his knowledge and 
belief, a true statement of the ownership, manage- 
ment (and if a daily paper, the circulation), etc., 
of the aforesaid publication for the date shown in 
the above caption, required by the Act of August 
24, 1912, as amended by the Act of March 3, 
1933, embodied in section 537, Postal Laws and 
Regulations, printed on the reverse of this form, 
to wit: 

1. That the names and addresses of the pub- 
lisher, editor, managing editor, and business man- 
agers are: 

Publisher—Los Angeles Bar Association, Los 
Angeles, California. 

Editor—Ewell D. Moore, Los Angeles, California. 

Managing Editor—None. 

Business Manager—Chester Brown Loomis, Jr., 
Los Angeles, California. 

2. That the owner is: (If owned by a corpora- 
tion, its name and address must be stated and also 
immediately thereunder the names and addresses of 
stockholders owning or holding one per cent or 
more of total amount of stock. If not owned by 
a corporation, the names and addresses of the in- 
dividual owners must be given. If owned by a 
firm, company, or other unincorporated concern, its 
name and address, as well as those of each indi- 
vidual member, must be given). Los Angeles Bar 
Association (a non-profit and unincorporated asso- 
ciation composed of members of the Los Angeles 
City and County Bar.) Address: 1124 Rowan 
Building, Los Angeles, California. 


3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages, or 
= securities are: (If there are none, so state.) 
None. 


4. That the two paragraphs next above, giving 
the names of the owners, stockholders, and security 
holders, if any, contain not only the list of stock. 
holders and security holders as they appear upon 
the books of the company but also, in cases where 
the stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor. 
poration for whom such trustee is acting, is given; 
also that the said two paragraphs contain state. 
ments embracing affiant’s full knowledge and belief 
as to the circumstances and conditions under which 
stockholders and security holders who do not ap- 
pear upon the books of the company as trustees, 
hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no 
reason to believe that any other person, association, 
or corporation has any interest direct or indirect 
in the said stock, bonds, or other securities than 
as so stated by him. 

5. That the average number of copies of each 
issue of this publication sold or distributed, through 
the mails or otherwise, to paid subscribers during 
the twelve months preceding the date shown above 
RETIRES (This information is required from 
daily publications only.) 

CueEsteR Brown Loomis, Jr., 
(Signature of business manager.) 


Sworn to and subscribed before me this fifth day 
»f October, 1939. 
[Seal] M. B. Dickey, 
Notary Public in and for the County of 
Los Angeles, State of California. 


(My commission expires October 4, 1940.) 











ccunneneeianeianiainemeanet 








of Good Cheer — 








LET F L Ow £ R S CARRY YOUR MESSAGE 


Condolence — Congratulations, or for any occasion 


Phone and Charge lt... 


MUtual 4288—TUcker 6701 


Broadway Florist 


216% WEST FIFTH STREET 
BETWEEN SPRING STREET AND BROADWAY 


Flowers Telegraphed to Any City in the World 


——— 
I 











BAR B 


CAN 
CRE 


HYPC 
M' 


plete : 
Jane 
where 
Mr. J 
7 
Mr. | 
of the 
the ty 


7 

7 

7 
Jane 
Jones 
Mr. | 
a chil 


paren 
Alice 


STAT 
§ 

deced 

must 


to let 
follov 
adopt 
adopt 


FIRS 


7 


an a 
adop 
comn 


statu 
paret 


Was 








ee i | 


Pree oF’ TF B- 


Pana re 











BAR BULLETIN 31 


CAN THE STATUS OF BROTHER AND SISTER BE 
CREATED UNDER CALIFORNIA LAW? 
David A. Sondel, of Los Angeles Bar 


HYPOTHETICAL FACTS 


R. JONES is a widower having a daughter, Alice, seven years old. 
Mrs. Brown is a widow having a daughter, Jane, six years old. 
Mr. Jones and Mrs. Brown intermarry. 


Thereafter, Mr. and Mrs. Jones (she being the former Mrs. Brown) com- 
plete adoption proceedings in full compliance with law, whereby Mr. Jones adopts 
Jane (the infant daughter of the present Mrs. Jones. formerly Mrs. Brown) and 
whereby Mrs. Jones (formerly Mrs. Brown) adopts Alice, the infant daughter of 
Mr. Jones. 

These four persons are living happily in the home established for them. 
Mr. Jones extends the same degree of parental love and affection upon each 
of the two little girls and exhibits no partiality between them. His wife treats 
the two little girls likewise. 

The two children are very happy together and love each other deeply. 

The family ties are ideal and beautiful. 

The children attend public school. Alice is enrolled as Alice Jones, and 
Jane is enrolled as Jane Jones. Alice, being the natural daughter of Mr. 
Jones, has borne the name of Jones from birth; Jane, having been adopted by 
Mr. Jones, now bears the name of Jones. (Section 228 Civil Code provides that 
a child when adopted may take the family name of the person adopting.) The 
parents, Mr. and Mrs. Jones, want Alice and Jane to be sisters for all purposes. 
Alice and Jane grow up as sisters and assume they are sisters for all purposes. 


STATUTORY LAW 


Section 225 of the Probate Code relating to succession, provides that if 
decedent leaves neither (1) issue, nor (2) spouse nor (3) parents, the estate 
must be distributed in equal shares to the “brothers and _ sisters.” 

Section 422 of the Probate Code relating to the order of priority of right 
to letters of administration, provides the administration must be granted in the 
following order: “. . . (5) the brothers and sisters.” 

Section 257 of the Probate Code specifies rights only between (1) the 
adopting parents and the adopted child, and (2) the natu al parents and the 
adopted child. 


FIRST QUERY 

What is the relationship between Alice and Jane? 

In Estate of Mercer, 205 Cal. 506 (1928), in determining the rights of 
an adopted child, the court quoted appellant’s argument that “inasmuch as an 
adopted child cannot inherit from its own foster brether or s‘ster,” but did not 
comment upon that statement, and did not admit or deny its correctness. 

In Estate of Darling, 173 Cal. 221 (1916), the court held the adoption 
statutes do not affect any person other than (1) parents by blood, (2) adopting 
parents, and (3) the child. 

In Estate of Jones, 3 Cal. App. (2d) 395 (1934), an adopted daughter 
was held not to be the heir of her “uncle by adoption.” 
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In Estate of Pence, 117 Cal. App. 323 (1931), an adopted son was denied 
the right to share in the estate of his “aunt by adoption.” 


SECOND. QUERY 


In the light of the foregoing, is there in law the status of “sister by adoption” 
or “brother by adoption” or “aunt by adoption” or “‘uncle by adoption,” or are 
these expressions misnomers and inaccurate terms? 

THIRD QUERY 

Are Alice and Jane strangers in the sense that they sustain no relationship 
to each other ? 

Though they have the same father and the same mother, are they strangers 
to each other? 

After the death of their mother, if their father should die intestate, pos- 
sessed of an estate of $50,000, each child would inherit the sum of $25,000, 
If thereafter Jane (Mr. Jones’ adopted child) should die intestate and unmar- 
ried, her estate of $25,000 (derived exclusively from the natural parent of Alice), 
would apparently not go to Alice (the natural child of Mr. Jones) but would 
go to the nearest blood relative of the adopted child. 

Is this not an unjust and harsh doctrine of law? 

CONCLUSION 

It seems to be against all reasonable aims of social justice that Alice and 
Jane should forever continue to be strangers to each other. 

If this is the law, as it apparently is, a field for corrective legislation lies open. 
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LAW LIBRARY NEWS NOTES 
By Thomas S. Dabagh, Librarian 


(Items of interest to Judiciary and Bar concerning the Law Library, 
listing the more important law books and pamphlets recently acquired.) 


Short Catalog. Members of the Los Angeles County Law Library 
ji.e., those who have paid their dues) have received this month a copy of 
a Short Catalog of Standard Text-Books. This publication was supplied to 
members through the courtesy of the Bancroft-Whitney Company, and is 
expected to prove very useful. It includes an alphabetical list (by authors) 
of standard works, a subject index thereto, and lists of Federal and State 
reports, digests and statutes. The identification of citations is facilitated by 
the use of the catalog, and of course the subject index helps to find pertinent 
textbooks on any subject. 


Constitution. A photostat copy of the signed original Constitution of 
the United States, and a photograph of the signed original Declaration of 
Independence, now hang in the Law Library. These are exact copies of 
the most authoritative texts in their present condition, and are not to be 
confused with the copies of facsimiles which are commonly displayed. 


Rules. Recently adopted rules of the Board of Law Library Trustees 
prohibit the use of the Library as a school study hall or as a law office. 
They also limit paging to calls from law offices or the courts. The intention 
of the rules is to keep the facilities of the Library as available as possible 
for the benefit of members of the bar. 


Trustees. The Board of Law Library Trustees consists of Frank G. 
Finlayson, Esquire (President); Judges Hartley Shaw, Edward T. Bishop, 
and Emmet H. Wilson; and Mr. Roger W. Jessup, Chairman of the Board 
of Supervisors of Los Angeles County. 


IMPORTANT NEW BOOKS 


The usual summer slack in law review publication reflects itself in the 
absence of references here to review articles. 


Shepard’s California Citations, Statutes. A new bound volume has 
been issued to take the place of the former bulky paper covered supplement. 
Members of the bar may have noticed that the tables by “Deering Act 
Numbers” have been deleted in the new volume. This is a commendable 
step, as it eliminates the need to check for citations both by year and page, 
and by Act Numbers of statutes. Citations are now under the year and 
page reference of the statute, whether the court cites the statute by act 
number or by year and page. It is still advisable to check under the year 
and page references of amendatory chapters, however, because if the court 
cites only the amendatory chapter, the citation is likely to be so listed, and 
not under the year and page of the oriignal act, where one would expect it 
to be. 


Admiralty. Robinson on Admiralty is an unusually complete Hornbook 
on a subject which has not received extensive attention. Adjective law is 
covered only incidentally, this book being devoted principally to the sub- 
stantive law, including discussion of the law governing aboard ships, the 
maritime lien, and charter and common carriers. 
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Copyright. The Copyright Law Symposium is a_ publication of 
ASCAP, which prints five essays on musical copyright, and Shafter’s 
Musical Copyright is now available in an enlarged edition. 


Federal Courts. A fourth edition of the well known brief survey of 
the jurisdiction and practice of the courts of the United States, by C. W. 
Bunn, has been published. 


International Law. Wilson’s Handbook of International Law has now 
appeared in its third edition. It is a well documented Hornbook and in- 
cludes in its Appendix the texts of some of the more important agreements 
regulating international relations. 


Padelford’s International Law and Diplomacy in the Spanish Civil 
Strife, discusses the complex international issues involved in that struggle, 
many of them raised for the first time. 


James Kent. A new biography, by J. T. Horton, is subtitled “A study 
in conservatism”. It is of interest not only for the picture of the man, but 
also for the legal background it presents of the times. 


Liquor Law. The Law Library now receives the C. C. H. Liquor Con- 
trol Law Service for Federal and California laws, decisions and rulings. 


Los Angeles. Both the County and City have recently issued annotated 
editions of their charters. 


Medical Jurisprudence. McNally’s Medical Jurisprudence and Toxicol- 
ogy is a brief textbook of information on suicidal. homicidal, and accidental 
death, injury and poisoning. Tests for some of the common poisons are 
given, stressing the industrial poisons. 

Modern Law Sources. The influence and current significance of Roman 
Law are discussed in a new book by W. L. Burdick. The law of persons, 
property and contract, among other subjects, receive attention. 


The new edition (third) of Allen’s Law in the Making is an enlarge- 
ment, and includes discussion of recent tendencies in jurisprudence, and of 
the practical operation of precedents at the present time. 


New York. A new edition of Medina, Carr, & Finn’s Civil Practice 
Manual has been received, and the Library now subscribes to the advance 
sheets of the Official Edition of New York reports and session laws. 


Patents. Hoar’s Patent Tactics and the Law is written for those with 
whom the lawyer must work, and includes forms for patent contracts. 


Property Law. Harvey’s Title Closing discusses problems in connec- 
tion with the closing of contracts, conveyances and mortgage transactions. 
It contains forms. 

Taxation. The new internal revenue code has prompted the establish- 
ment of a new C. C. H. service, separate from the Federal Tax Service. 


Trusts. The long awaited Scott on Trusts, in 4 volumes, has been 
received. It is based on the Restatement of the Law of Trusts of the 
American Law Institute, and serves as an annotation thereof. 


War Law. A new War Law Service by C. C. H. will keep users of the 
Law Library informed of legal developments resulting from the present 
European war, while Cherne’s book, Adjusting Your Business to War, 1s 
intended to serve as an explanation of the legal and practical features of the 
Industrial Mobilization Plan of this country. 
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COURTS, CLERKS, COUNSEL 
AND THE CALENDAR 
By Whitney R. Harris, of the Los Angeles Bar 


F cost of litigation is the first complaint of the public against the law, slowness 

of litigation is most certainly the second. Long are the lamentations of 
laymen who have waited years for restitution in the courts; few are the plaudits 
of counsel whose victory follows client’s demise. 

Upon whom the blame should rest is not always clear; courts blame counsel, 
counsel blame courts, and both find fault with the clerks. But in the public’s 
eye the responsibility for prompt justice rests upon the legal profession as a 
whole, and it therefore becomes one of our professional duties periodically to 
examine and, if possible, to eliminate some of the causes for delay in the trial 
of law suits. 

One of the most publicized sources of delay is in the setting of cases for 
trial. This article discusses the calendar problems of our State Courts and 
particularly, the service the calendar departments render lawyers and the ways 
in which lawyers, in turn, may aid the calendar departments. 


I. THE SUPERIOR COURT 


A Memorandum for Setting for Trial filed today in the Superior Court will 
bring the ordinary case to trial, excluding continuances, in approximately seven 
months. Although this is a considerable period of time, it is due principally to 
the accumulation of cases over the summer vacation period and is only about 
one month behind the calendar as it stood last year at this time. It is to be 
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expected that the waiting period will be reduced during the winter to about 
five and one-half months. 


1. Early Settings. Early trials may be had in the Superior Court in 
certain types of action and under certain circumstances. 


Any civil matter which will require one hour or less to hear may be set 
for trial on the short cause calendar either by stipulation or upon motion. A 
convenient way to try a legal question, where the facts are admitted by both 
sides, is for counsel to agree upon a stipulation as to most or all of the facts 
and then stipulate that the cause be set upon the short cause calendar for early 
trial. If the opposition is unwilling so to stipulate, a motion to have the matter 
placed on the short cause calendar, supported by affidavit that the action will 
not require more than one hour to try, may be noticed for hearing in Department 
One of the Superior Court on any Friday at 2:00 P. M. It is well to keep 
in mind that all motions addressed to the Department of the Presiding Judge 
must be noticed for Friday at 2:00 P. M. 


Irrespective of the length of time required to try a case, where the facts 
and circumstances are such that prolonged delay will cause serious injury to 
your client, a motion for early trial, supported by affidavit showing the nature 
of the injury, may be noticed and heard at said motion time in Department One 
of the Superior Court. Such motion must be made upon five days’ notice unless 
time is ordered shortened upon affidavit presented to the Presiding Judge 
for that purpose. At the hearing of this motion, the burden of proof is upon 
the party seeking the early trial. 


Certain types of action, such as injunction cases, suits for declaratory relief, 
unlawful detainer actions, condemnation proceedings, wage claims, etc., are 
entitled to early trial by reason of statutory preference, and such actions will 
be placed on the setting calendar within a short time after filing. Do not, 
however, seek preferential setting by describing your quiet title action as a pe- 
tition for declaratory relief, because the calendar department reads both title 
and complaint before allowing preferential setting. 


Other types of action are given early trial as a matter of calendar policy. 
Thus, if after answer has been filed to your divorce complaint the defendant 
agrees to sign a stipulation that he will offer no defense to the action, the filing 
of such stipulation will enable your client to obtain an early trial. And in 
any case where your cause has gone off calendar or where a new trial has 
been granted, you may obtain an immediate resetting upon stipulation filed for 
that purpose. 

Finally, there is one certain way of getting an early trial date—stipulate 
to have your case heard by a fellow practitioner sitting as judge pro tem. 





2. The Sctting Calendar. The Superior Court has two calendars, the 
setting calendar and the trial calendar. Cases in which an early trial is granted 
are set at once upon the trial calendar. In the great majority of cases, how- 
ever, the action is brought to trial by an ex parte application for setting, and is 
then first placed upon the setting calendar. 


The setting calendar is the old pre-trial calendar. None of the pre-trial 
privileges have been done away with, and at the pre-trial hearing counsel may 
still stipulate as to facts, issues, witnesses, etc., although no direct effort is 
being made by the Court at this time to require counsel so to do. The principal 
function of the setting calendar today is to fix a definite trial date. 


The Court has experienced some difficulty with the bar in the matter of 
the setting calendar. You should not send an office employee to Department One 
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in the expectation that if the date selected conflicts with some other matter 
on your calendar you may obtain a continuance. The purpose of the setting 
calendar is to arrive at as nearly a definite trial date and as nearly an accurate 
estimate of time of trial, as possible. These determinations require the personal 
attention of trial counsel. 


If in your particular case you have no need to avail yourself of the pre-trial 
privilege afforded at the hearing of the setting calendar, you may avoid this 
preliminary court appearance by filing a stipulation co-signed by opposing counsel 
setting forth (1) a trial date satisfactory to both sides, (2) the estimated time 
of trial, (3) whether jury or non-jury and (4) the nature of the action. To be 
sure that your stipulation will be acceptable it is advisable to call the calendar 
department in advance of preparation thereof to ascertain whether the date 
selected by you and opposing counsel is available on the trial calendar. When 
the stipulation has been drawn and verified by telephone with the calendar depart- 
ment it should be mailed or delivered to the Clerk of the Presiding Judge, De- 
partment One of the Superior Court, Room 802, Hall of Records. Do not 
file your stipulation with the filing clerk as it may be delayed in reaching the 
calendar department, and it is important that the stipulation reach the Clerk 
of the Presiding Judge before the call of the calendar. 


3. The Trial Calendar. Having arrived upon the trial calendar, your case 
has nearly run the gauntlet of the calendar department, and you have only to 
hope that you may find a trial department on the appointed date. 


If for any reason, at any time, it becomes necessary to have your case 
continued, you should prepare a stipulation giving the date certain to which 
the continuance is requested, estimated time of trial, whether jury or non- 
jury, and nature of action, even if some of the data has been given before, as 
the calendar clerk will thereby be saved the trouble of looking back through 
the files to obtain the essential information. 


It is advisable to file your stipulation for continuance as soon as you know 
you are going to have to put your case over, otherwise the calendar department 
may not be able to give you the trial date wanted when application is made. 


II. THE MUNICIPAL COURT 


A request for setting filed today in the Municipal Court will bring the 
ordinary case to trial, excluding continuances, in approximately five months. 
As in the Superior Court, there is a natural extension of setting time during the 
summer months. By spring, settings will probably be made within three to 
four months from date of application. 


1. Setting by Stipulation. Unlike the Superior Court, any case may be set 
for trial in the Municipal Court on any date selected by counsel, upon written 
stipulation setting forth the desired trial date, estimated time of trial, whether 
jury or non-jury and the nature of the action. It is never necessary to wait for 
the calendar in the Municipal Court if opposing counsel is willing to have an 
immediate hearing of the case. To obtain early trial by stipulation, contact 
opposing counsel and ascertain date satisfactory to him and how long he antici- 
pates trial of the action will require; check with the calendar division to be 
certain that the selected date will be available; prepare your stipulation, have 
it co-signed by opposing counsel, and mail or have it delivered to the Clerk 
of the Presiding Judge, Division One of the Municipal Court, Room 701, Hall 
of Justice. 


2. Motion for Early Trial Date. If it is not possible to obtain stipula- 
tion of opposing counsel for early trial, a motion to this effect may be made 
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on any day in the Presiding Judge’s Division, providing five days’ notice has been 
given to the other party. In a proper case, service of notice may be shortened. 
Unlike the Superior Court, no showing of special urgency is required to sustain 
motion for early trial, and the motion will be granted unless the party resisting 
the same can show good cause why the case should not be heard at once. 
The burden of proof on such motion is, therefore, upon the party resisting the 
motion. 

3. Aid to the Court. It is apparent, of course, that many of the points 
made with respect to facilitating the work of the calendar department in the 
Superior Court are likewise applicable to the calendar division in the Municipal 
Court. Counsel can be of particular aid to the calendar division by exercising 
care to give as accurate an estimate of time of trial as possible and by selecting 
that trial date on which it is certain that the parties will be able to go to trial. 
The unparalleled service rendered to litigants and lawyers by our Municipal 
Court merits the active support of every member of the bar. 


i Me 


eS Se 


III. DISTRICT COURT OF APPEAL, SECOND APPELLATE DISTRICT 


Cases are filed in the District Court of Appeal, Second Appellate District, 
either on direct appeal or by assignment from the Supreme Court. At the 
present time the Supreme Court assigns all probate matters arising in the 
Second Appellate District to this Court, but other matters are not assigned unless 
and until the Court is able to dispose of them. 


After the appeals have been filed with the District Court, they are assigned 
by the Presiding Justice to one of the two divisions of the Court. No appeal 
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is placed on the calendar of either division until all of the briefs have been filed, 
and it is therefore advisable to file briefs in the shortest possible time. 


In Division Two, at the present time, appeals are placed on the calendar 
as soon as the briefs are filed, and decision follows in from two weeks to three 
months, depending upon the complexity of the questions involved. 


All original proceedings are now being handled by Division One. These 
matters, of course, are entitled to precedence. Other appeals assigned to this 
division are placed on the calendar approximately ten months after briefs 
have been filed, with decisions following as in Division Two. 


The majority of the cases appealed to the Supreme Court at the present 
time arise in the Second Appellate District. Many of these appeals are now 
assigned by the Supreme Court to District Courts of Appeal in other Appellate 
Districts. If and when the pending constitutional amendment for change of the 
Appellate Court structure goes into effect, all appeals arising in the Second 
Appellate District will, with few exceptions, go directly to the District Court 
of Appeal for that District. It is estimated that the work of our District Court 
thereafter will be approximately doubled, although the Supreme Court may be 
able to relieve congestion in part by transfer of cases to or transfer of justices 
from other District Courts. To properly dispose of appeals following adoption 
of the amendment, however, the District Court of Appeal for the Second 
Appellate District should have two new divisions, and it will particularly fall 
upon the members of the local bar to bring the needed pressure upon the State 
Legislature to see that these new divisions are created. 


IV. THE SUPREME COURT 


The Supreme Court has recently limited its calendar to three classes of 
cases. (1) appeals in criminal cases involving the death penalty, (2) hearings 
on writs ordered to issue by the Supreme Court, and (3) appeals in which a 
hearing has been granted after decision in a District Court of Appeal, or re- 
hearing granted by the Supreme Court after its own decision. 


In addition, the calendar includes the numerous preliminary motions pre- 
sented on the opening day, and the matter of admission and discipline of at- 
torneys. Henceforth all matters in which appeals lie directly to the Supreme 
Court, other than those hereinabove set forth, will be transferred to the ap- 
propriate District Court for decision. 


After adoption of the pending constitutional amendment, the Supreme 
Court will hear the same matters as at present, but instead of other appeals 
being taken directly to the Supreme Court and then assigned out by it to an 
appropriate District Court, all other appeals will be taken directly to the District 
Court of Appeal for the Appellate District in which the action arose. 


At the present time, the greatest delay in the hearing of appeals occurs 
with respect to appeals taken directly to the Supreme Court and then assigned 
by it to an appropriate District Court. The policy of the Supreme Court is to 
assign such appeals only when the District Courts of Appeal are ready to accept 
them. Consequently, there are appeals now ready for hearing on the Supreme 
Court list, transcripts for which were filed as long ago as December, 1936. 


The Judicial Council continues to make conscientious efforts to relieve 
these delays in the hearing of cases on appeal, and will welcome suggestions of 
lawyers as well as continued cooperation of local Bar Associations in solving the 
problem. 
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DESIRABILITY OF UNIFORM RULES OF 
PROCEDURE IN FEDERAL CRIMINAL CASES 


(The following address was delivered by Judge Wilbur at the Los Angeles Bar 
dinner October 9.) 


By Curtis D. Wilbur 
Senior Circuit Judge, United States Circuit Court of Appeals, 
Ninth Judicial Circuit 


AST FEBRUARY a bill was introduced in the United States Senate (Senate 

Bill No. 1283) which would authorize the Supreme Court of the United 
States to prescribe Rules of Pleading, Practice and Procedure in respect to any 
and all proceedings prior to and including verdict or finding of guilty 
or not guilty by the court after a jury is waived, or a plea of guilty, in 
criminal cases in District Courts of the United States, including District Courts 
of Alaska, Hawaii, Puerto Rico, Canal Zone and Virgin Islands, and the United 
States Court for China, and proceedings before the United States Commissioners. 
This legislation was proposed by Attorney General Frank Murphy in accordance 
with the recommendation of Attorney General Homer S. Cummings incorporated 
in his annual report for the fiscal year ending June 30, 1939. 

This plan was first advocated by Attorney General Cummings in an address 
ot June 3, 1938, before the conference of the Circuit and District Judges and 
Members of the Bar of the Fourth Circuit. Attorney General Cummings’ pro- 
posal was considered by the House of Delegates of the American Bar Association 
in January, 1939, which approved the proposal “granting to the Supreme Court 
of the United States of the rule-making power relating to procedure in criminal 
cases before verdict.” 

The subject was presented to and approved by the Judicial Conference held 
in Washington, September 28, 29, 30, 1939. This Conference is composed of the 
Chief Justice, and the 10 Senior Circuit Judges and the Chief Justice of the Court 
of Appeals of the District of Columbia. This proposal is in line with the recent 
action of Congress authorizing the Supreme Court to adopt Rules of Procedure 
for the District Courts in Civil cases. These rules became effective September 
16, 1938. Prior thereto, in pursuance of an act of Congress, Feb. 4, 1933, the 
Supreme Court, on March 4, 1934, promulgated rules regulating the practice in 
criminal cases in the Federal Courts from and after plea of guilty, or verdict of 
guilty by a jury. 

The present proposal with the rules regulating practice after verdict al- 
ready adopted, will cover the whole field of practice and procedure in criminal 
cases in the federal courts. 


7 aE fF S&S wer eae ee Te SS Fe 


EVIDENCE IN CRIMINAL CASES 


It is my purpose to call your attention as briefly as I may to one phase 
) of the problem which will illustrate the desirability of the adoption of uniform 
and certain rules of procedure in criminal cases in the federal courts. I will 
) confine my discussion to the matter of evidence in criminal cases, and par- 
: ticularly to that relating to the competency of witnesses, the method of im- 
. peaching witnesses, and exclusion of privileged communications. I wish to sketch 
briefly the history of these subjects as they have been decided in the federal 
courts in order to show that the time is ripe for the proposed change. 

In 1851 the Supreme Court was requested by the United States Circuit 
Court in Virginia to determine whether or not a co-defendant in a criminal 
case was a competent witness for his co-defendant. The question was whether 
the statute of Virginia, enacted in 1849, which permitted the witness to testify 
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should be applied to a trial of a criminal case in the federal courts in that state. 
The Supreme Court held that the statute should not be applied in the federal 
court because the state had no power to prescribe the rules of evidence for 
the federal courts in the prosecution of crimes against the United States and 
that in the absence of legislation by Congress defining such rules of evidence 
the rules in force in that state at the time the Judiciary Act of 1789 was 
passed were adopted by Congress by necessary implication by that Act and should 
be applied as the rule in the federal courts in that state. (U. S. v. Reid, 12 
Iloward 361.) It will be observed that the Supreme Court held that the law 
ol evidence in criminal proceedings in the state in 1789 became ipso facto the 
federal law applicable in the trial of criminal cases within that jurisdiction and 
that such law could not be amended thereafter, so far as concerned the federal 
courts, by the state legislature. 

This decision, it will be observed, although rendered in 1851, applied only 
to those states which were a part of the Union at the time of the adoption of 
the Judiciary Act in 1789 whose laws were thereby adopted and applied in 
the federal courts. As all those states were common law states the disparity 
between their laws was relatively insignificant. This rule, the Supreme Court 
stated, had been followed for 60 years, and no one had thought that the state 
legislature had power to alter these rules so that the change would be applica- 
ble in the federal courts. Thus in each state the federal courts therein were to 
apply the state law as it was in 1789 in the trial of criminal cases, until changed 


by Congress. 
THE TEXAS CASE 


On April 4, 1892, the question arose on an appeal from a conviction in the 
federal court as to whether the laws of the State of Texas concerning the 
competency of witnesses should be applied in a criminal trial in the federal 
courts in that state. The trial court had permitted a witness, who had been 
convicted of a felony and thereafter pardoned, to testify. The witness was made 
incompetent by the statute of Texas passed in 1858. but was a competent wit- 
ness at common law because of the pardon. The Republic of Texas had adopted 
the common law of England, Dec. 20, 1836, and this act was in force at the 
time of the admission of Texas into the Union, 1845. The court held that the 
law of the Republic of Texas in effect at the time the state was admitted into 
the Union, was to be applied in the federal court and the Texas statute there- 
after enacted making such witness incompetent should not be applied.  Fol- 
lowing these decisions the lower federal courts by analogy held in the case of 
Territories of the United States which had been admitted to statehood that the 
law of the Territory at the time of its admission as to evidence and _ the 
competency of witnesses was to be applied by the federal courts within the 
respective states in the trial of criminal cases. 

The ruling of the lower federal courts in this respect was approved and 
adopted by the Supreme Court on June 4, 1925, in the wire-tapping case when 
it recognized that the law of the Territory of Washington in force at the time 
oi its admission was controlling in the trial of criminal cases in the federal court. 
(Olmstead v. U. S., 277 U. S. 438.) It will be observed that in California under 
these decisions there are several difficulties which are not solved by them, and 
are still unsolved. While California was under the Mexican government, the 
civil law was applied in the Southern part of the State, the common law as 
modified by the Americans was in effect in Northern California. This was true 
during the military occupation of California by the forces of the United States. 
In the introduction to Volume 1 of the California Reports, it is said, in that 
regard : 
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“Before the organization of the state government, society was in a 


al disorganized state. It can scarcely be said that any laws were in existence 
na further than such as were upheld by custom and tradition. This was the 
id case more particularly in Northern California and in the mineral region— 


in Southern California, perhaps, to a less extent.” 

The Senate Judiciary Committee of the California State Senate, on 
Id February 27, 1850, in reporting upon the relative desirability of adopting 
y the civil or common law for this state, said among other things: , 

“We wish to remark in the outset, that we by no means concede the 
position, that the Civil Law is in full force in this State at the present time. 
d It is extremely uncertain to what extent it ever did prevail. * * * How- 
ever this may be, it is very certain, that it now prevails to but a limited 











: extent, and equally certain, that the Common Law controls most of the 

. business transactions of the country.” 

if On April 13, 1850, the common law of England, so far as not repugnant 

” to, or inconsistent with, the state or federal constitutions or the laws of 

. the State of California was adopted by the legislature of California purport- 

rt ing to act under the Constitution of 1849, although California was not yet 

admitted as a state and no territorial government had been established. 

a- CALIFORNIA CRIMINAL PROCEDURE 

0 There was passed on April 20, 1850, by the same legislature, an act to 

d regulate proceedings in criminal cases. Thereafter California was admitted 
into the Union on September 9, 1850. On May 1, 1851, the legislature of 
the State of California repealed the Act of April twentieth, 1850, and passed 
another and different act regulating proceedings in criminal cases. Cali- 

le fornia cases and decisions at the time of admission of California into the 
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Union are exceedingly scarce. The difficulty in determining what the law 
was as to criminal practice and evidence as of that period is manifest. 

The question as to whether the acts of the legislature of 1850, unauthor- 
ized except by the military governor of California, should be followed in 
the United States courts has apparently neither been considered nor decided 
and is still an open question. It seems likely that the federal courts applied 
the state practice act and its amendments in the trial of criminal cases. If 
there is any record on the matter I have been unable to find it. But the 
logic of the Texas case would require us to apply either one of the two 
systems existing prior to the admission of the state according to place 
where the case was tried or to assume that the act of admission, approving 
the Constitution of 1849, in effect approved all that was done under it before 
its ratification, and hence approved the Act of 1850 adopting the common 
law, and the Act of 1850 regulating procedure in criminal cases. Such a 
construction would, of course, involve the conclusion that the Act of 185], 
and subsequent acts regulating the practice in the criminal courts of the 
state would not be applicable in the federal courts sitting in this state. 

Aside from the special protlem in California, the result reached in the 
several states by the application in each state in criminal cases in the 
federal court of the rules of evidence as they were in 1789 in the original 
thirteen states, and on the dates of admission of all other states, would 
perpetuate ancient or obsolete rules and would be very unsatisfactory. 

Progress and changes have been made by the states in the development 
of the law of evidence since their admission both by statute and by changes 
in the unwritten law. Thus in the territory of Arizona, in 1900, a defendant 
in a criminal action could not be compelled to testify on cross-examination 
as to prior convictions, although that fact could be shown to impeach his 
veracity and integrity by the record of the prior conviction. Lewis v. Ter- 
ritory, 7 Ariz. 52, but in 1922 after Arizona was admitted as a state by 
legislation (West v. State, 208 P. 412, 24 Ariz. 237) (Johnson v. State, 264 
P. 1083), the rule was changed and a defendant could be cross-examined as 
to prior convictions. It is interesting to note, in view of the rule under 
discussion just when the states in the 9th Circuit were admitted: 

Arizona, 1912; California, Sept. 9, 1850; Oregon, 1859; Nevada, 1864; 
Washington and Montana, 1889; Idaho, 1890 

The rules in the different states varied at the time of their admission 
as to the method of impeaching a witness by proof of a prior conviction of 
crime. 

What I have stated concerning the rules of evidence in criminal cases 
must be modified because of a change in the rulings of the Supreme Court 
on the subject since 1892, but is nevertheless pertinent because of the recent 
action of some of the United States Circuit Courts of Appeals as I will point 
out presently. 

As early as 1918 in Rosen v. United States, 245 U. S. 467, in a criminal 
case tried in the United States District Court in New York, the Supreme 
Court declined to approve of the application of the law of the state of New 
York in 1789 and 1790 to the trial of the criminal case in the federal courts, 
stating that the courts were no longer to be bound by the “dead hand of the 
law.” Ten years later, however, in the famous wire-tapping case—Olmstead 
v. United States, above referred to, the Court again applied the rule with 
relation to the use of the law of evidence in criminal cases in effect at the 
time the Territory of Washington was admitted into the Union. 

In two recent cases, Funk v. U. S., decided Dec. 11, 1933, 290 U. S. 379; 
W olfe v. U. S., decided Jan. 8, 1934, 291 U. S. 7, the court completely aban- 
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doned the rule by which the federal courts had been tied down by the law 
in effect in 1789 and 1790, or at later dates upon the admission of the various 
states into the Union. The Wolfe case, 291 U. S. 7, came from this Circuit, 
(64 Fed. (2d) 566). We had applied the statute in force in the territory of 
Washington at the time of the admission to statehood in determining the 
question as to whether or not evidence of a communication between husband 
and wife was admissible and held that where it had been communicated by 
a third person it was not privileged. 

The Supreme Court repudiated the rule which it had theretofore fol- 
lowed and applied in the Olmstead case, 277 U. S. 438, and announced the 
rule of evidence which should be applied in the federal courts in criminal 
cases. The Court said: 

“* * * federal courts are not necessarily restricted to those local 
rules in force at the time of the admission into the Union of the particular 
state where the trial takes place, but are governed by common law prin- 
ciples as interpreted and applied by the federal courts in the light of reason 
and experience. Funk v. United States, 290 U. S. 371.” 

Justice Stone who delivered the opinion of the Supreme Court restated 
the rule in Dimmick v. Schiedt, 293 U. S. 474, decided Jan. 7, 1935, saying: 

“This Court has recently had occasion to point out that the common 
law rules, governing the admissibility of evidence and the competency of 
witnesses in the federal courts, are not the particular rules which were in 
force in 1791, but are those rules adapted to present day conditions, ‘in 
accordance with present day standards of wisdom and justice rather than in 
accordance with some outworn and antiquated rule of the past.’ Funk v. 
United States, supra, 382; see also Wolfe v. United States, 291 U. S. 7, 12; 
Holden v. Hardy, supra, 385-387.” 

It seems clear from these decisions that the federal courts were thus 
liberated from the arbitrary rules theretofore laid down, and are at liberty 
to adopt rules conforming to the views expressed by the Supreme Court. 
But how far the District Court should be influenced by the modern laws of 
the state, and how far it should consider the laws of other states is unde- 
termined, so that the federal courts trying criminal cases are left very much 
at sea without any certain guide or any guide at all other than the consensus 
of opinion as disclosed by the federal and state statutes and decisions. 


IMPEACHING A WITNESS 


The effect of this uncertainty is manifest, when the question of im- 
peachment of a witness is considered. Rules adopted in the various states 
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are quite different. The federal courts in following the state courts also 
necessarily have differed. This difficulty will be illustrated by a few recent 
cases. The Circuit Court of Appeals for this Circuit, in Merrill v. U. S., 6 
F, (2d) 120, decided May 25, 1925, a case coming from Oregon, held that a 
witness might be impeached by evidence of a conviction of any crime. This 
decision was based upon the rule in Oregon where the case was tried and 
upon the “great weight of Federal authority.” With due respect, I may add 
that this decision may have been erroneous when decided. It is true, as 
stated in the opinion of the court, that from earliest time the statutes of the 
state of Oregon had permitted the impeachment of a witness by proof of 
the conviction of a crime, but the statutes of the territory of Oregon, com- 
piled in 1855, state the rule somewhat as follows: 


“A witness shall not be rendered incompetent by conviction of a crime, 
but such conviction may be shown to affect the weight of his testimony.” 


Without elaborating the matter, it is fairly clear from judicial decisions 
upon the subject of the impeachment of witnesses that such a law would 
be construed as permitting evidence, for purposes of impeachment, only of 
such crimes as would render the witness incompetent at common law. This 
decision was carefully considered by the First Circuit Court of Appeals in 
a case arising in Massachusetts and it was there held in 1930, that a witness 
could not be impeached by evidence of the conviction of a misdemeanor; 
that evidence of a conviction of a felony only would be admissible to 
impeach a witness. 

This decision, it will be observed, was rendered after the decision of the 
Supreme Court in Rosen v. U. S., supra (the New York case) and was 
rendered before the more recent decision of the Supreme Court above 
quoted. After these decisions by the Supreme Court announcing the 
modern rule and in the light of it the Circuit Court of Appeals for the Third 
Circuit has rendered two decisions, one on February 4, 1937, 88 F. (2d) 264, 
and the other, Gonella v. U. S., in March, 1939, 103 F. (2d) 123. In both 
cases Circuit Judge Maris, who wrote these decisions for the court, harks 
back to the law of Pennsylvania as it existed in 1789 and 1790 and applies 
that law in the first case mentioned in determining the question as to 
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whether or not a witness could be impeached by the proof of conviction of 
a misdemeanor, the court held that the state rule of 1789 should be applied 
in the absence of compelling reasons to the contrary. 

In the last case above referred to, March 23, 1939, the question passed 
upon by the Third Circuit Court of Appeals was whether or not a divorced 
wife was a competent witness to testify against her husband in a criminal 
case in the federal court arising in Pennsylvania. The Court said: 


“The applicable rule must be found in the common law of Pennsylvania 
of 1789 unless modified by Act of Congress, or unless greatly changed con- 
ditions compel a modification of the ancient rule.” 

In the first decision of the Third Circuit Court of Appeals following the 
decision of the Supreme Court in the Funk casé its position is not entirely 
clear. It held, contrary to the view taken by the Circuit Court of Appeals 
for the Tenth Circuit, (Yoder v. U. S.), that a husband should not have been 
allowed to testify against his wife. Paul v. U. S., 79 F. (2d) 561. Although 
the Court stated that the rule it applied was followed in Pennsylvania, it is 
not clear just how much weight the Court gave to that fact or whether or 
not it held it was bound by the state rule. But in later cases, the Third 
Circuit has clearly indicated its opinion that only a limited change in the 
rule was made by the Supreme Court decision in Funk v. United States. 

It therefore held (Melaragno v. U. S., 88 F. (2d) 264) that the rule of 
the state still governs, that the Supreme Court in the Funk cases merely 
decided that in exceptional cases only should the federal courts sitting in a 
state depart from the rule followed by the state courts as it existed at the 
time of the passage of the Judiciary Act or at the time of its later admission 
into the Union. Of course, under such a doctrine there could be no uni- 
formity in the Federal Courts decision and that fact is recognized in that 
case where it is said: 

“Since the question before us involves a rule of evidence to be applied 
in the trial of criminal cases in the several District Courts, it is inevitable 
that there should be differences in the rule in the different jurisdictions 
because the District Courts are required in such matters to follow the 
common law of the states in which they sit as it existed at the time of 
the passage of the Judiciary Act * * * or at the time of their later 
admission to the union, unless modified by act of Congress.” 

It held that under the Pennsylvania rule as it existed at the time of 
the passage of the Judiciary Act in 1789, it was error to admit for purpose 
of impeachment evidence of the defendant’s prior conviction of a crime 
which was not a felony or a misdemeanor in the nature of a “crimen falsi” 
or involving moral turpitude. This view of what rules of criminal evidence 
should be applied by Federal Courts was restated by the Third Circuit in 
the case of U. S. v. Gonella, 103 F. (2d) 123, where it was held that under 
the common law rules of evidence of Pennsylvania, as they existed in 1789, 
the husband and wife were incompetent to testify against each other until 
termination of the marital relation by death of the husband or wife. 

The Circuit Court of Appeals for the Seventh Circuit has passed on 
the question of what procedure should be used by Federal Courts in criminal 
cases but its view as to what rules should govern is not entirely clear. It 
states in one place in its decision, Ex parte U. S.. 101 F. (2d) 870, at page 
%76, that in the absence of federal legislation, United States courts observe 
the common law procedure in criminal cases as modified by the state in 
which the trial is held, and as of the date that the state was admitted into 
the Union. 

It rests its decision in part on that ground. But in another place in the 
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opinion, page 870, it states that the courts look to the spirit of modern legis- 
lation and to the trend of decisions both federal and state to determine what is 
the true and enlightened rule, citing Funk v. U. S. And it rests its decision 
in the case also on the ground that in the absence of prohibitive legislation, 
courts have inherent power to provide themselves with appropriate proced- 
ure required for the performance of their tasks, again citing Funk v. United 
Siates. 

On the other hand, some of the Federal Courts adopted a more liberal 
rule in compliance with the recent decisions of the Supreme Court decisions 
and have applied the rule they have considered best in the light of modern 
reason and experience. For example, in Yoder v. United States, 80 F. (2d) 
665, the Tenth Circuit, in deciding the question of whether a wife is incom- 
petent as a witness when called by the prosecution, held that in the light 
of reason and experience the wife could testify against the husband. And 
the Fourth Circuit is likewise apparently inclined to give a liberal interpre- 
tation to the Supreme Court decisions. 

In a case (Latgis v. U. S., 97 F. (2d) 588) concerning the question of 
whether or not a person who had been previously convicted of false swear- 
ing (18 U.S.C.A. Sec. 231) was a competent witness, that court, in holding 
that he was competent, said that federal criminal procedure is not governed 
by the practice of state courts but only by federal statutes and the decisions 
of the federal courts. It added, however, that it had found no decision on 
the point by the highest court of the State of Maryland, the state where 
the court sat and where the offense was committed. 

The Circuit Court of Appeals for the Ninth Circuit also indicates that 
the effect of the late Supreme Court decisions in the Funk and Wolfe cases 
above cited is to open the door for the establishment of a uniform federal 
common law rule of evidence in criminal cases. In United States v. Foz, 
97 F. (2d) 913, June 20, 1938, our court held that a wife is a competent wit- 
ness against the husband in a criminal case, citing Funk v. United States. 
The Court cited no state decisions and did not refer to the state law of 
California. Since this paper was written, our Court in September has again 
held that a witness cannot be impeached by proof of the commission of a 
crime for which he has not been convicted, citing with approval the California 
statute to that effect, as a statement of the general rule, but the Fourth 
Circuit Court of Appeals in several recent decisions, has approved the im- 
peachment of a defendant who has testified in his own behalf by proof from 
his own mouth that he has been guilty of similar offenses. Is this the more 
enlightened rule? The Circuit Court of Appeals for the Fifth Circuit in 
Lucks v. United States, 100 F. (2d) 908, refused to apply a statute of Florida 
in determining whether or not a witness who had been convicted of perjury 
in a Federal Court was competent to testify. 

It stated that under the Funk case, in the absence of a federal statute 
governing the subject, the competency of witnesses in criminal trials in 
Federal Courts is determined by the common law as modified by changed 
conditions, citing the Fourth Circuit decision of Latgis v. United States, supra. 

While the Funk and Wolfe decisions by the Supreme Court release the 
federal courts from the shackles of the ancient law of. criminal evidence and 
procedure, there is need for a prompt definition of the law now applicable, 
and such a definition should apply uniformly in all the federal courts. This 
can best be accomplished by the plan proposed by the Attorney General by 
rules adopted by or under the supervision of the Supreme Court thereunto 
authorized by Congress. We should not wait another century and a half 
in a condition of uncertainty on so important a subject. 
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